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The European group of the International Federation of Actors (EuroFIA) speaks for 

performers’ unions, guilds and professional associations in 25 countries of the EU, as well as 

in three EFTA countries. Its members represent tens of thousands of professional performers, 

with the exception of musicians, in live performance and the recorded audiovisual industry. 

 

Founded in 1980, the Federation of European Film Directors (FERA - ID 29280842236-21) 

represents 39 directors’ associations from 29 countries. FERA speaks for approximately 

20,000 European screen directors, who work in all formats and genres, promoting and 

defending their cultural, creative and economic interests both at the European and at the 

national level. 

 

The International Federation of Film Producers Associations (FIAPF – ID 12561298754-14) 

is a trade organisation dedicated to the defence and promotion of the legal, economic and 

creative interests of film producers throughout the world.  FIAPF’s members are 30 national 

producers’ organisations from 27 countries across the globe from Europe, Africa, Asia-

Pacific, North and Latin America.  

 

The members of the International Video Federation (IVF - ID 7013477846-25) are businesses 

active in all segments of the film and audiovisual content sector in Europe.  Their activities 

include the production of films and audiovisual content as well as publication thereof on 

digital media and in online channels.   

 

UNI MEI Global Union (ID 82864476764-79) represents 140 unions and guilds and over 300 

000 creators, technicians and other workers in the media, entertainment and arts worldwide. 

EURO-MEI, the European regional group of UNI MEI, brings together over 60 organisations 

throughout the EU and other European countries. 

 

 

Our organizations represent both pivotal operators of the film and audiovisual value chain as 

well as creative and other contributors in the film and audiovisual sectors – i.e. producers, 

directors, actors, working forces (technicians as well as other related staff in the European 

film and audiovisual sectors) and video publishers online and on physical media. 

 

We appreciate the opportunity offered to take part in the public consultation on the draft 

Cinema Communication published by the European Commission’s DG Competition. Our 

organizations have participated actively in the past consultations on the Cinema 

Communication.  
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We believe that European integration and mutual understanding between the Member States 

is not possible without a cultural dialogue. Art and culture represent powerful instruments to 

communicate common European values, and the vitality and creativity of European 

audiovisual and film works are strategic considering the very close connection between 

European citizens and their national cinema and TV programmes. 

 

Over and above the value of film in terms of job creation, taxable revenue, and its impact on 

local economies, we strongly defend the fundamental principle that each film is a cultural 

good. Regulation in this sector must operate in strict compliance with the specific provisions 

relating to aid to promote culture and heritage preservation in Article 107.3(d) of the Treaty 

on the Functioning of the European Union. Application of competition law in this area must 

consider not only the letter but also the spirit of Article 107.3(d) as well as the condition that 

aid must affect trading conditions and competition in the Union to an extent that is contrary to 

the common interest in order for the aid concerned to be incompatible with EU law.  

 

Europe’s cultural industry is, with 3 % of the EU GDP and an average employment of 6 

million people in Europe, one of the few sectors with growing employment and therefore a 

driver for economic growth within the EU. 

 

While the European Commission is considering a revision of the framework for State aid 

which would apply indefinitely – in contrast to the currently applicable Cinema 

Communication - any well-intentioned but essentially misguided policy choices in this area 

could create serious threats to the European film and audiovisual sectors in economic, social 

and cultural terms. Any damage to the sector at the current crucial juncture in its transition to 

the digital environment would be very difficult to repair. 

 

Section 14 of the Draft Cinema Communication recalls the Commission’s constructive 

approach guiding the exercise of the review. The Commission underlines that the draft 

Cinema Communication aims to ensure that European audiences are offered a more culturally 

diverse choice of audiovisual and film works. The Communication then lists the following 

range of proposals and actions: 

 

 “Extending the scope of activities covered by the Communication to include all 

aspects from story concept to delivery to the audience.” 

 

We support the suggested approach that a revised Cinema Communication should 

cover all aspects of film creation, from story concept to delivery to the audience, 

including production. We wish to stress that as regards delivery to the audience, 

offline and online distribution/publication of films should both fall under the 

definition of the term “delivery”.  

 

 “i/ the limitation of the possibility to impose territorial conditions on production 

expenditures, ii/ the control of (a supposed) competition between Member States to 

use State aid to attract inward investment from major productions.” 

 

We believe that the Commission’s analysis is profoundly flawed in this respect. 

Contrary to what the Commission hopes to achieve, such revision of the Cinema 

Communication would have unpredictable and harmful consequences for the vitality 

as well as the cultural and linguistic diversity of the European film and audiovisual 

production and distribution sectors. It would challenge the capacity of each and every 

EU/EEA Member State to ensure that the entire film and audiovisual value chain, 

skilled workforce and high-level quality production undertakings continue to be 

present and/or remain viable in their country. The core existence or sustainability of a 

local film ecosystem is a prerequisite for a sector that allows local filmmakers to 
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develop, finance, produce, and distribute stories that connect with, illustrate and relate 

to their national language and culture. As a consequence, the main goal of the revised 

Cinema Communication, i.e. contributing to the offering of a more culturally diverse 

choice of film and audiovisual works, would be missed entirely. 

 

 “Referring to Commission initiatives aimed at improving the circulation and 

increasing the audience of European films for the benefit of both the European 

audiovisual industry and citizens.” 

 

While acknowledging the positive impact of the MEDIA Programme as a Commission 

initiative for the European audiovisual sector, we wish to share our strong concerns 

that the revised territorial criteria, as suggested by the Commission, could jeopardize 

the capacity of the European film and audiovisual sectors to maintain the current level 

of production and creativity in the future, both in terms of quality and number of films 

and audiovisual works. We express serious doubts that less production would foster 

more circulation and more audience for the European film and audiovisual sectors.  

 

There are many issues raised by the draft Cinema Communication, and we anticipate that the 

Commission’s dialogue on this topic will continue for a while, in consultation with all 

stakeholders.  There are three areas in respect of which we wish to offer more detailed 

comments at this stage: 

 

 Territorial spending conditions 

 Mechanisms to attract foreign productions 

 The intensity of the State aid for European productions 
 

 

1- Territorial spending conditions 

 

The 2001 Cinema Communication allowed Member States to require that up to 80 % of the 

entire film budget be spent on their territory. The Commission recalls in its proposal that these 

principles had been accepted to ensure the continued presence of human skills and technical 

expertise required for cultural creation within the Member States offering the aid. The 

Commission also acknowledges that these conditions are necessary to maintain a critical mass 

of infrastructure for film and audiovisual productions in the Member States or region granting 

the aid. 

 

It is our understanding that, with the enlargement of the European Union, the political 

conditions that led the Commission to its decision on the current territorial spending 

conditions in 2001 have not changed in such a way that would justify their modification. 

 

Under the rules proposed in the draft Cinema Communication, a Member State may require 

that up to 100 % of the aid awarded to the production of a film or audiovisual work be spent 

in the territory offering the aid. Member States would, however, not be able to impose any 

discriminatory conditions regarding the origin of the suppliers and work forces within the 

EEA.   

 

We recall that the territorial spending conditions under the 2001 Cinema Communication are 

well accepted by the film and audiovisual production sector in Europe as reflected in the 

replies received by the Commission in the framework of the consultation on the 

Commission’s 2011 Issues Paper. Current criteria provide a transparent process both for 

producers and the Member States.  
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We have strong concerns on the partial / total subsistence of regional and /or national support 

schemes under the proposed territorial criteria. In our view, the cultural, social and economic 

implications of the proposed new territorial criteria have not been sufficiently assessed by the 

European Commission. We do not believe that the proposed revision will provide a favorable 

framework for a sustainable and harmonized development of the local film and audiovisual 

industry in all Member States. In the context of film production, it is inappropriate to consider 

skilled crews as a mere “service” rendered. All personnel involved in the making of a film 

play their part in the process of fine-tuned artistic collaboration, and a strict application of the 

principle of free circulation to this group would fail to take into account the cultural and 

creative aspects of filmmaking. 

 

Section 26 of the draft Cinema Communication proposes that a support scheme should not 

exclude a film on the grounds that it will not spend more than 100 % of the aid amount 

locally.  At the same time, the selection committee of the said support scheme may award the 

aid to the film projects it considers to be the most deserving among the project proposals 

received in terms of local forecasted spending. We are concerned that this approach could 

render co-productions whose positive effects on the circulation of European films between 

Member States are proven, less attractive in the future. In a wider perspective we wish to 

stress the administrative burdens for European production companies – mostly SMEs – 

implied by the proposals in the draft Cinema Communication in the field of the territorial 

criteria. 

 

We respectfully submit that if the proposed territorial spending conditions applicable to both 

EU and non-EU productions were to be adopted, as suggested by the draft Cinema 

Communication, the Commission would fail properly to balance the duties entrusted to it 

under the EU Treaties
1
.  

 

Indeed, the Commission has a primary duty under Article 3 TEU to: 

“…. respect [Europe’s] rich cultural and linguistic diversity, and ….ensure that Europe’s 

cultural heritage is safeguarded and enhanced.” 

 

Under Article 167 TFEU, the Commission has a duty to:  

“1. ….. contribute to the flowering of the cultures of the Member States, while respecting their 

national and regional diversity and at the same time bringing the common cultural heritage to 

the fore. 

 

4. ……. take cultural aspects into account in its action under other provisions of the Treaties, 

in particular in order to respect and to promote the diversity of its cultures.” 

 

The TFEU imposes an active duty on the Commission to “ensure” and to “promote” national 

cultures. However, the Commission appears to have ignored this duty and seems to have 

improperly focused on other issues. In fact, the draft Cinema Communication threatens to 

reduce cultural diversity in the film and audiovisual sectors by weakening the national 

cultural impact of measures put in place by Member States and making such measures less 

attractive. This could be seen as a direct contravention of the duty on the Commission under 

the Treaty to promote cultural diversity. 

 

Moreover, we wish to recall the subsidiarity principle in Article 5
2
 TEU in the context of 

cultural issues.  Articles 6 and 167 (2) TFEU acknowledge a supporting role for the European 

                                                           
1
 The Treaty on European Union (“TEU”) and the Treaty on the Functioning of the European Union (“TFEU”). 

2
 Article 5 (3) “Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, 

the Union shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved 

by the Member States, either at central level or at regional and local level, but can rather, by reason of the scale 

or effects of the proposed action, be better achieved at Union level.” 
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Commission to Member State action in the area of culture, including in the audiovisual sector. 

By weakening the territoriality principle, the Commission would effectively take over the role 

of the Member States in deciding the most appropriate way to protect and promote culture in 

the film and audiovisual sectors. 

 

The Commission has a pivotal role in relation to State aid under Article 107 TFEU. However, 

as the draft Cinema Communication acknowledges, there is an exception for aid to promote 

culture, where such aid does not affect competition and trading conditions to an extent 

contrary to the common interest.  

 

The Cinema Communication has been a source of security for Member States implementing 

specific State aid in support to the audiovisual sector. We are extremely concerned that the 

Commission may now be interpreting this provision as giving it full powers to pursue 

whatever policies it wishes - irrespective of the impact that these may have on the obligations 

relating to cultural diversity as outlined above. In essence, we fear that the Commission would 

approach the matter in the same way as it approaches the balancing of interests under Article 

101(1) and 101(3) TFEU. The combination of Articles 167 and 107 TFEU make it clear that 

the Commission must place a much greater emphasis on Member States’ views regarding 

what is necessary to promote their national culture.  

 

More broadly, we are of the view that the Commission has failed to produce evidence that the 

current approach affects competition and trading conditions to an extent contrary to the 

common interest. As the Commission itself acknowledges, the work carried out for it in this 

area has been inconclusive
3
.  

 

Instead the Commission relies on an unsubstantiated claim that there may be a threat that such 

an effect will materialize.  This weak assessment is inadequate and it is not supported by hard, 

empirical evidence. It cannot justify the disposal of the obligations under the Treaties 

regarding the promotion of cultural diversity and a radical overhaul of the current state aid 

policy in the film and audiovisual sectors. 

 

We assert that the draft Cinema Communication would in fact reduce the role of culture as a 

catalyst for creativity in the film and audiovisual sectors contrary to the Commission’s and the 

Council’s declared strategy for growth and quality jobs, as reflected in the 2020 Strategy and 

as symbolized by the approach chosen by the Commission’s Proposal on Creative Europe. 

 

We hence call for the European Commission to confirm the current rules regarding territorial 

spending conditions for EU and non-EU productions. 

 

 

2 - Mechanisms to attract foreign productions 

 

We are puzzled by the statement made in the draft Cinema Communication that “Member 

States are increasingly using public funding to compete with each other (…) to attract film 

productions in their country” (Section 29). Once again, we believe the Commission has failed 

to produce evidence that the current approach affects competition conditions to an extent 

contrary to the common interest. Consequently, a specific regime for mechanisms meant to 

attract foreign productions appears to be unfounded. Furthermore, we are of the view that the 

Commission should have undertaken an impact assessment study, focusing on the impact that 

the suggested measures to counter an alleged “subsidy race” would have on local jobs, skills 

and, ultimately, the future of a qualitative and diverse EU film and audiovisual industry. Non-

EU productions and co-productions have made indisputable contributions to the attractiveness 
                                                           
3
 Section 24 of the draft Cinema Communication on the 2008 Study on the Economic and Social Impact, notably 

on Co-Productions, of Territorialisation Clauses of State Aid Schemes for Films and Audiovisual Productions. 
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of Europe vis-à-vis other regions of the world, to the quality of the European audiovisual 

infrastructure, its location facilities as well as to the growth of a talented and qualified crew.  

 

We therefore urge the Commission to maintain the status-quo in this field.  

 

 

3 - The intensity of the State aid for European productions 

 

The draft Cinema Communication opts for a conservative approach regarding the aid 

intensities – i.e. an aid intensity limited to 50 % of the production budget, with an exception 

for difficult film and audiovisual works. 
 

However, it also provides a “relaxation” for co-productions involving at least one Member 

State and producer(s) from more than one Member State considering the positive impact of 

co-productions in terms of circulation.  
 

Difficult film and audiovisual works and co-productions involving countries from the DAC 

List of the OECD are excluded from any aid intensity limits. 
 

There is no limit for aid to script writing and development. Aid intensities for distribution and 

promotion are aligned with those for production. 
 

We support the overall approach suggested by the draft Cinema Communication in the field 

of the aid intensities. 
 

However, we wish respectfully to invite the European Commission to consider some 

adjustments:  
 

 On the definition of difficult films and audiovisual works : 
 

The draft Cinema Communication indicates that films and audiovisual works whose 

sole original version is in the national language of Member States with a limited 

territory, population and language area may be regarded as difficult film and 

audiovisual works. We wish to express our concerns for specific countries such as 

Austria, Belgium or Luxembourg whose territory and population may be considered as 

limited, but whose language is shared with other countries that do not comply with the 

first two criteria. Hence, their productions would not qualify as “difficult”, despite the 

fact that they do not benefit in most cases from their linguistic proximity with a larger 

market in Europe, either at the pre-financing and/or sales stages. 
 

It is proposed that the wording in the Cinema Communication be amended as follows: 

“films whose sole original version is in the national language of Member States with a 

limited territory, population and OR language area may be regarded as difficult 

audiovisual works”. 

 

 We welcome the Commission’s wish to offer maximum flexibility to the Member 

States in support to script writing and project development. This is an essential phase 

in the creation of a film or audiovisual work and one that truly determines the quality, 

diversity and originality of each individual project. The European film industry’s 

spending on development is very limited compared to some other production regions 

of the world, which demonstrates the importance of facilitating access to funding in 

this area to further improve our competitiveness. The circulation of the works as well 

as the attractiveness for derived use of stories (including remakes) would be 

potentially stimulated by this proposal. Script-writing and development are initiated by 

an individual and/or the producer. Despite this reality, Section 44 (2) and (3) of the 
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draft Cinema Communication proposes two regimes of aid intensities, that may be 

combined when the resulting script or project is ultimately made into a film. 

Considering the complexity of the approach and the related administrative burdens as 

well as the tactical interest to favor the development of film projects, script-writing 

included, it is proposed that the same rules regarding aid intensity apply – i.e. no limit 

for aid – irrespective of the beneficiary concerned (individual/producer) and 

irrespective of whether the script or project is ultimately made into a film. 
 

We wish to thank the European Commission for giving our organizations and their members 

the opportunity to express our views on this important review of the State aid rules. 
 

We remain at the Commission’s disposal for any further consultations. 
 

Dominick Luquer 

EuroFIA – General Secretary 

dluquer@fia-actors.com 

 

Elisabeth O. Sjaastad 

FERA – Chief Executive 

elisabeth.sjaastad@filmdirectors.eu 

 

Benoît Ginisty 

FIAPF – Director General 

b.ginisty@fiapf.org 

 

Charlotte Lund Thomsen 

IVF – Director General 

clthomsen@ivf-video.org 

 

Johannes Studinger 

Head of UNI MEI 

johannes.studinger@uniglobalunion.org  
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