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CONTRIBUTION TO THE GREEN PAPER:  
 

Policy options for progress towards a European Contract Law  
for consumers and businesses 

 
 
 

Introduction  
 
FERA, the Federation of European Film Directors, is an international, non-profit 
federation of national associations of film and television directors. Established in 
Venice, Italy, in 1980 by a small group of far-sighted directors, it has grown to include 
37 member associations from 30 European countries. 
 
FERA would like to thank the European Commission for the opportunity to comment 
on the Green Paper on policy options for a European Contract Law. 
 
 
Contract law in the field of copyright (Authors’ rights) 
 
Audiovisual works naturally tend to cross national borders and transcend their 
cultural origin. And filmmakers have always been highly mobile, driven by curiosity 
to portray human experience in its many manifestations across the globe.  
 
At the moment the digital shift has far greater consequences for the audiovisual 
sector compared to other related sectors, as it seems to require a fundamental 
restructuring of the industry’s financial mechanisms. This affects businesses, 
consumers and creators alike, and will certainly demand more cross-border 
collaboration.  
 
An increasing number of creative professionals in Europe, including directors,  
are self-employed, multi-national and nomadic. It is crucial to improve their  
socio-economic status and to strengthen their contractual position.  
 
Granting new and improved authors’ rights to directors on a Europe wide basis is 
essential, but not enough. These rights must be inalienable. And they must be 
achievable.  
 
Frequently when a director comes to the point of signing the contract, the power of 
the producer and the current demands of the market players, paradoxically deprives 
him or her of the benefit of well-intentioned copyright laws.  
 
 
In many European countries the director’s only remuneration derives from the initial 
contract with the producer, with no payments being made for subsequent use – 
even for a profitable release. This cannot be allowed to continue. 
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The scope of rights granted to the producer varies from one Member State to the 
other. The concept of cessio legis (whereby the law automatically places all 
economic rights with the film producer), as practiced in countries such as Austria, 
should be abolished. 
 
The 2002 amendment to the German Copyright Act for the purpose of  
“strengthening the contractual positions of authors and performers” was a bold move 
by legislators who recognised that  “freedom of contract” is illusory when the parties 
signing an agreement have grossly disproportionate economic strength. This is an 
example to be promoted – and enforced – at the European level. 
 
A crucial feature of any contract in the field of copyright is clarity in the ownership of 
rights. To ensure that rights are exploited in the best possible way, FERA believes 
they should be licensed and not assigned.  
 
An assignment is a transfer of a property right. So if all rights are assigned, the 
person/company to whom the rights were assigned becomes the new owner of 
copyright. 

In some countries, an outright assignment of copyright is not legally possible, and 
only licensing is allowed. Licensing means that the owner of the copyright retains 
ownership but authorizes a third party to carry out certain acts covered by his 
economic rights, generally for a specific period of time and for a specific purpose. 
 
It is our view that the EU legislators should define a set of compulsory conditions 
pertaining to authors’ rights contracts to be harmonized in a European contract law. 
. 
These harmonized conditions could be to: 
 

• Presume the author’s first ownership of copyright also where a work is 
created in the course of employment or on commission, unless expressly 
agreed otherwise; 

• Require that rights can only be licensed, not assigned, and that licensing only 
be valid if put down in writing and include the all terms/conditions as agreed 
between the parties;  

• A director’s rights may be licensed singly, in groups, or all at once, but each 
right or group of rights, term and payment must be specified in the contract; 

• Any right not specifically licensed by name is retained; 
• Require the exercise of any right to be specific as to extent, purpose, place 

and duration; 
• Prohibit the licensing of rights that cover exploitation by means not known or 

reasonably foreseeable;  
• Allow licensing of rights in future works only under certain conditions; 
• Allow rights to revert to authors if unused or no longer used; 
• Prohibit sub-licensing of rights without the creator’s consent; 
• Require any waiver of moral rights to be delineated explicitly in writing; 
• Require any rights of equitable remuneration to be inalienable, and to be 

not only unassignable but unwaivable; 
 
 

• Specify that substantial breach of contract cause reversion of rights to the 
creator (for example in instances where a producer fails to give the creator 
access to accounts and sales reports). 
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In 2010 FERA began the process of establishing European film directors’ Contract 
Guidelines, to be followed by a system of FERA Approval of acceptable contracts, in 
an effort to educate our members about their rights. 
 
We do, however, need legislators to protect and improve these legal rights when they 
do not achieve the desired results in “real life”. 
 
 
Policy Options 
 
Among the instrument options listed in the Green Paper, FERA would strongly favour 
the following: 
 

Option 6: Regulation establishing a European Contract Law 
 
A Regulation establishing a European Contract Law could replace the 
diversity of national laws with a uniform European set of rules, including 
mandatory rules affording a high level of protection for the weaker party.  
 

 
 

4.2.2 Should the instrument cover both cross-border and domestic contracts? 
 
The problems of divergences in laws are normally a trademark of cross-
border contracts, where several national or international instruments may 
come into play. An instrument covering cross-border contracts only, capable 
of resolving the problems of conflict of laws could make an important 
contribution to the smooth functioning of the internal market.  
 

 
In line with the principles of subsidiarity and proportionality, FERA believes that the 
Regulation should replace national laws only for cross-border contracts – which for 
the audiovisual sector would mean in the case of European co-productions and/or 
support from European public funding schemes, such as the MEDIA programme. 
 
 

4.2.2 (continued) 
 
The instrument could also focus on contracts concluded in the on-line 
environment (or, more generally, at a distance), although such an approach 
would not provide an exhaustive solution to internal market barriers beyond 
that specific context. These contracts constitute a significant proportion of 
cross-border transactions in the internal market and have the highest 
potential for growth. Therefore, an instrument tailor-made for the online world 
could be developed. 
 

 
 
 
European directors strongly believe that new forms of distribution will not only give 
European audiences access to a broader range of audiovisual works, they also 
represent a unique opportunity to further strengthen the production base and 
promote the diversity of audiovisual works created in Europe.  
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But just as the audiovisual industry finds itself in a state of transition from old 
business models to new ones, the global financial crisis has caused member states 
to cut state aid to production of new films, broadcasters to pay less for screening 
rights, corporate sponsorship to decrease sharply, and private investors to invest 
more conservatively - if at all.  
 
The online environment is a new form of distribution, but it does not exist in isolation, 
in fact, success in other distribution channels often drive online success.  
 
A level playing field – between online and offline players – must also be taken into 
account in a European contract law. FERA therefore supports the development of an 
instrument that includes the online world. 
 
 
Conclusion 
 
Artistic creation is increasingly recognized as a key element in creating public value, 
culturally, economically and socially. The range of human, material and technical 
resources in the cultural fields contribute significantly to income and employment, 
with an economic growth rate 3 times higher than in other industries. There is 
consequently a need for more suitable legal instruments to facilitate mobility of 
creators and circulation of their works. 
 
In order to make European cinema and television thrive, we must adopt harmonized 
policy and legislative measures that are not only consumer friendly but also creator 
friendly - and in the long sustainable term there is no contradiction between the two. 
 
FERA warmly endorses President Barroso’s statement on Europe’s need to “put in 
place the right conditions for creativity and innovation to flourish”1, and the right 
policy for a European Contract Law would be one of those conditions. 
 
 
 
 

                                            
1In his Political Guidelines for the next Commission September 3, 2009 


