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Presentation at the European Parliament 
Copyright Working Group meeting January 12, 2011 
 
 

The	  7	  ’s	  of	  Copyright	  
 
 
 
Introduction 
 
The concept of “European cinema” - our collective audiovisual heritage - enjoys a unique 
position as a point of reference in all four corners of the world. The canon of works bears 
the hallmarks of quality and innovation, as achieved by master directors during the century 
that has passed since Europe invented the 7th art.  
 
Audiovisual works naturally tend to cross national borders and transcend their cultural 
origin.  And filmmakers have always been highly mobile, driven by curiosity to portray 
human experience in its many manifestations across the globe.  
 
French film director Robert Bresson said: ”Make visible what, without you, might perhaps 
never have been seen.” 
 
Many directors identify with this credo when explaining their choice of profession. What is 
made visible is the director’s artistic vision that defines how the story is told; and the very 
purpose of making the film is to share this vision with an audience. As a result some viewers 
may even end up seeing the world in a new or different way. 
 
In speaking about copyright from the artist’s point of view, I would like to share my vision as a 
film director of what copyright stands for, and how it affects my daily work. I will also point out 
current practices that I believe undermine the spirit and intention of most copyright laws. 
 

Today many seem to have a perception of copyright in which the  represents: 
 
Corporate greed  
Multi-national corporations that do not give the creators and artists their fair share of 
earnings. 
 
Consumer constraints  
Old business models that limit access to works by territory and by a pre-imposed chronology 
of release windows. 
 
Collective management societies  
Sometimes lacking either democracy, transparency or efficiency. 
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It is my claim that these are all problems of how copyright is exercised and not problems of 
copyright laws themselves. 
 
Yet some stakeholders promote such a view of copyright because they have a vested 
interest in undermining copyright legislation, and seek a reform that is financially lucrative to 
them. I urge you to examine their motives before changing copyright at the expense of the 
creators it was designed to protect.  
 
So what I would like to make visible today is what I see as the core values of copyright. 
I will call them “the 7 C’s of copyright”: 
 
 

1. REATORS’ RIGHTS 
 
These days it seems like the consequences of the digital revolution cannot be overstated,  
but while many things have changed and will change, what does not is the fact that films are 
made by filmmakers. 
 
Although we use the word copyright for short, what we are talking about in the European 
tradition are authors’ rights. Authors’ rights reflect the fact that people, rather than 
corporations, create works, and are premised on the principle that the fruits of intellectual 
labours are the property of their creators.  
 
In his 2004 report Creators and Copyright in Canada1 journalist John Lorinc sums up the 
important conceptual difference between the two: “Droit d’auteur makes each creator an 
entrepreneur of the mind, while copyright makes each creator a labourer”. 
 
 

2. REATIVE FREEDOM 
 
Moral rights are meant to protect the human beings who have created the work, as opposed 
to those who finance or commission the creation of that work. The justification of moral rights 
comes from the notion that the work incorporates the personality of the author.  
 
Moral rights are inalienable - they are personal to the author, and can neither be transferred 
to third parties nor relinquished altogether, though unfortunately in some legislations (e.g. the 
UK) they can be waived by contract. 
 
The history of film shows that the best films are made when directors are afforded 
conditions that enable them to pursue their vision and develop as artists. 
 
Yet it is becoming a habit to deny the artists who work in the film industry their creative rights. 
Many producers, distributors and commissioning editors want to interfere in the creative 
process and assert “final cut” authority on the film, often as a non-negotiable term in the 
contract, claiming competence on what “the audience wants” and pointing to their financial 
responsibilities.  
  
Today economic pressure also results in ever more intrusive commercial breaks and product 
placement. On TV, station logos are superimposed ruining the carefully composed framing of 
each picture in the film, aspect ratios are distorted, and the credits are often cut off, or made 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  Commissioned	  by	  Creators’	  Copyright	  Coalition.	  Canadian	  legislation	  is	  a	  hybrid	  between	  the	  two.	  
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to run faster, or they are reduced on a split screen while the channel trailers the following 
program. 
 
This violates directors’ moral rights, alienates audiences and destroys the film experience. 
 
And these practices, caused by dependence on advertising revenue, have also migrated to 
the Internet. 
 
As the user “blue_beetle” wrote on the MetaFilter weblog: “If you are not paying for it, you’re 
not the customer; you’re the product being sold.” 
 
Many, including young people, who are actually willing to pay for our works, cannot find an 
easy way to do so because they do not own a credit card. FERA calls for the creation of a 
unified European micropayment infrastructure for online use, as an urgently needed 
alternative to advertisement-based business models.  
 
 

3. ASH 
 
Remuneration 
 
Today many directors find themselves at the bottom of the food chain in the audiovisual 
industry, struggling for reasonable working conditions and fair remuneration. 
 
The terms generally offered to directors today do not adequately reflect the director’s role 
and responsibility, or respect the moral and economic rights of authors that copyright 
legislation actually provides for.  
 
Legal remuneration rights for directors vary enormously from country to country, despite 
some favourable EU legislation in recent years. 
 
The creation at the European level of an unwaivable right to remuneration for the online 
exploitation of audiovisual authors’ works was listed among possible EU actions foreseen by 
the 2009 Reflection Document from the European Commission. This is an action that FERA 
strongly favours. 
 
The unwaivable right to remuneration should also include revenues generated by online 
exploitation and paid by the final commercial user (the online platforms), and administered by 
collective management societies with the highest levels of governance and transparency.  
 
 

4. ONTINUITY 
 
Funding of Production 
 
For a vibrant audiovisual industry to exist, there must first be talented individuals who 
create. These talents must be identified and nurtured from an early age, and given the 
opportunity to take creative risks and hone their skills. The challenge is to then keep that 
talent working, developing a career and fulfilling their potential. 
 
But across Europe, the director’s impetus to excel creatively is under pressure from 
dwindling budgets and tighter film schedules. 
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In a recent survey among European companies in the cultural and creative industries, the 
findings show that 60% are micro-companies with only 1-3 employees, and that they put up 
70% of the financing of their own activities by investing their salaries, private loans, money 
earned doing other work. (I have myself done all of this). They received only 15% public 
funding, and must find the rest through various other sources. This is  a constant challenge 
because investing in culture is considered high risk.  
 
In spite of this, the economic growth in the cultural sector is 3 times higher than in other 
industries. When asked what was needed to make a critical step forward, the single answer 
was, ’Access to more real funding’. 
 
At the moment the digital shift has far greater consequences for the audiovisual sector 
compared to other related sectors, as it seems to require a fundamental restructuring of the 
industry’s financial mechanisms.  
 
Just as the audiovisual industry finds itself in a state of transition from old business models to 
new ones, the global financial crisis has caused member states to cut state aid to production 
of new films, broadcasters to pay less for screening rights, corporate sponsorship to 
decrease sharply, and private investors to invest more conservatively - if at all.  
 
FERA believes in the principle that all who profit from audiovisual works should contribute 
financially to the development and production of new works. This must include Internet 
service providers (ISPs) and online platforms and services for audiovisual content (as 
provided for in Article 3i of the Audiovisual Media Services Directive).  
 
And any online Europe-wide or multi-territory license must not destabilize the very sector 
specific system of financing films and television programmes, without providing alternative 
production funding sources. There is a serious funding gap that must be breeched. 
 
Google, for instance, made the leap from digital librarian to merchant a few weeks ago, and 
according to reports, stands to get 20%-30% of the price of eBooks. Audiovisual content is 
surely next in line. As Google steps directly into the value chain it would only be reasonable 
that they make a contribution to production funding.  
 
 

5. OLLABORATION ON FAIR TERMS  
 
Intermediaries  
 
In her speech “A Digital World of Opportunities” at the Avignon Forum in November 
Commissioner Kroes stated: “Like it or not, content gatekeepers risk being sidelined if they 
do not adapt to the needs of both creators and consumers of cultural goods. 
So who will win the heart of the creators and of the public?” 
 
The film directors’ answer to this is very simple: Those who finance our work, distribute our 
films as widely as possible, and pay us fairly for their use. 
 
Right now that can only be the traditional players. Online distribution currently produces little 
revenue. We are open to new partnerships if they offer a better strategy – but it has to be 
one that actually works. In the online environment the threat to the director is not only piracy, 
but also obscurity in the massive information flow sifted by search engines based on 
commercial interests. 
	  
The current system is rather like a reverse game of musical chairs, where a new chair is 
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added to the revenue split each time the music stops. If the digital age is to be truly 
revolutionary to us, the filmmakers, it must result in “fewer chairs”, and a direct access to our 
audiences.  
 
 
Contract law  
 
Granting new and improved rights to directors on a Europe wide basis is essential, but not 
enough. These rights must be inalienable. And they must be achievable. If directors are to 
receive ‘fair remuneration’ – for all forms of exploitation of their works - there is a growing 
need to strengthen their contractual position.  
 
Frequently when a director comes to the point of signing the contract, the power of the 
producer and the current demands of the market players, paradoxically deprives him or her 
of the benefit of well-intentioned laws.  
 
In many European countries the director’s only remuneration derives from the initial contract 
with the producer, with no payments being made for subsequent use – even for a profitable 
release. This cannot be allowed to continue. 
 
The scope of rights granted to the producer varies from one Member State to the other.  
The concept of cessio legis (whereby the law automatically places all economic rights with 
the film producer), as practiced in countries such as Austria, should be abolished. 
 
The 2002 amendment to the German Copyright Act for the purpose of  “strengthening the 
contractual positions of authors and performers” was a bold move by legislators who 
recognised that  “freedom of contract” is illusory when the parties signing an agreement have 
grossly disproportionate economic strength. This is an example to be promoted – and 
enforced – at the European level. 
	  
A crucial feature of any contract in the field of copyright is clarity in the ownership of rights. 
To ensure that rights are exploited in the best possible way, we believe they should be 
licensed and not assigned.  
 
An assignment is a transfer of a property right. So if all rights are assigned, the 
person/company to whom the rights were assigned becomes the new owner of copyright. 

In some countries, an outright assignment of copyright is not legally possible, and only 
licensing is allowed. Licensing means that the owner of the copyright retains ownership but 
authorizes a third party to carry out certain acts covered by his economic rights, generally for 
a specific period of time and for a specific purpose. 
	  
It is our view that the EU legislators should define a set of compulsory conditions pertaining 
to authors’ rights contracts to be harmonized in European contract law. 
. 
These harmonized conditions could be to: 
 

• Presume the author’s first ownership of copyright also where a work is 
created in the course of employment or on commission, unless expressly 
agreed otherwise; 

• Require that rights can only be licensed, not assigned, and that licensing only be valid 
if put down in writing and include the all terms/conditions as agreed between the 
parties;  

• A director’s rights may be licensed singly, in groups, or all at once, but each right or 
group of rights, term and payment must be specified in the contract; 
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• Any right not specifically licensed by name is retained; 
• Require the exercise of any right to be specific as to extent, purpose, place and 

duration; 
• Prohibit the licensing of rights that cover exploitation by means not known or 

reasonably foreseeable; where national legislation might permit this the contract 
should be carefully framed to exclude it; 

• Allow licensing of rights in future works only under certain conditions; 
• Allow rights to revert to authors if unused or no longer used; 
• Prohibit sub-licensing of rights without the creator’s consent; 
• Require any waiver of moral rights to be delineated explicitly in writing; 
• Require any rights of equitable remuneration to be inalienable, and to be 

not only unassignable but unwaivable; 
• Specify that substantial breach of contract cause reversion of rights to the creator (for 

example in instances where a producer fails to give the creator access to accounts 
and sales reports). 

 
In 2010 FERA began the process of establishing European film directors’ Contract 
Guidelines, to be followed by a system of FERA Approval of acceptable contracts, in an effort 
to educate our members about their rights. 
 
We do, however, need legislators to protect and improve these legal rights when they do not 
achieve the desired results in “real life”. 
 
 

6. ONSEQUENCES 
 
Enforcement  
 
All directors naturally want the largest possible audience for their films and welcome the 
possibilities that the digital shift offers in making their films available to new audiences. But 
they also need fair remuneration to support themselves, especially in the initial stages of new 
creative work.  
 
Online copyright infringement (piracy) is more rampant than ever and has taken on massive 
commercial dimensions. This severely affects the return on investments by the players in the 
value chain, and hampers the further development of attractive legal offers. Such violations 
must be dealt with urgently and decisively by law enforcement and at the political level, 
nationally and internationally. 
 
And while plenty can be said about creators not getting a fair share of the revenue from their 
work, those who justify ripping off the “copyright industry” because the artists and filmmakers 
aren’t getting the money anyway, are missing the point: 10% of something is a whole lot 
better than 100% of nothing.  
	  
	  
7. REATOR-CONSUMER PARTNERSHIP  
 
In a time when our works are circulated in an intangible format, it is even more important to 
underline that what is being paid for by the consumer is not the piece of plastic that the film is 
stored on, but the creative efforts of the filmmakers and the costs of promoting and 
distributing that work as widely as possible. 
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When it comes to online distribution and consumer access, FERA believes that the problem 
is not national copyright legislation. The problem has four main causes: The way films are 
financed in Europe today, online copyright infringement (piracy), varations in national 
contract law, and inadequate licensing practices. 
 
For European film directors it is sad and frustrating that the copyright debate has become so 
polarized that politicians seem forced to choose between creators and consumers. Because 
in the long term our interests are  - and must be - the same: Legally offered quality creative 
content online at a reasonable price. 
 
As FERA member Cay Wesnigk so poignantly says: “All we are asking for is Digital Fair 
Trade”.  
 
 
 
 
Elisabeth O. Sjaastad 
Film director & FERA Chief Executive 
 
 
	  


