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The Federation of European Film Directors (FERA - Fédération Européenne des Réalisateurs de
l'Audiovisuel in French) represents the interests of film and television directors in the European
motion picture industry. FERA is the European Federation for national associations of television
and cinema directors. It was funded in 1980 and now represents 32 associations as full members
(and associate members) in 28 European countries.

FERA addresses issues of major importance in the creation and promotion of audiovisual works.
FERA’s mission is to enhance the recognition of the cultural significance of audiovisual works and
to defend their integrity in 21st century Europe. FERA represents directors as the primary creators
of audiovisual works. The director, as the creative decision-maker in a collaborative artistic
process, has the final responsibility for the aesthetic cohesion and artistic integrity of the work.
FERA defends the art and craft, and the creative and economic rights of the director, as essential
to the diversity of European audiovisual culture.

FERA has been surprised that DG Internal Market of the European Commission issued a second
call for comments on private copying since most of the issues have already been discussed in the
2006 consultation. FERA feared that this new consultation process constitutes a new direct attack
on the creative community after the tentative draft recommendation stopped by the President
Barroso at the end of 20061. Indeed, this new questionnaire raises again questions driven by the
electronic devices’ manufacturers putting into question different elements which are essential
parts of the private copying levy system. Very few questions address the benefits of the system or
allow the creative community to present what its advantages are. In addition, lots of questions
look technical and are in deed directed at Member States or individual collective management
societies managing private copying remuneration and not at European professional organisations
like FERA whose members are not collective management societies.

Nevertheless, to be positive, FERA expects that this second call for comments, apart from looking
for possible updates in the European Commission information regarding private copying national
schemes, could lead to a radical change of mind in the European Commission approach to
private copying which would better understand the situation and needs of the creative community.

1 See FERA letter to President Barroso on 5 March 2008.
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European film directors and the other intellectual property rights holders, firmly believe that the
private copying levy system is crucial, today more than it has ever been. As a matter of fact, the
development of new technologies is leading to an increase of the private copying usages and the
interoperability of the different electronic systems and devices, pushed by the European
Commission, induce more private copying, which can not be controlled by DRM systems.

FERA will only answer to the questions related to its field of interest and expertise.

A. MAIN CHARACTERISTIC OF THE PRIVATE COPYING LEVY SYSTEMS

1) Does Table 1 on equipment and blank media levies reflect the situation correctly? Is the
information contained in Table 1 still correct?

2) How could the legal uncertainties as to which equipment is levied in different jurisdictions
be dealt with?

3) What would be the fairest method to determine the private copying levy rate that applies to
digital equipment and blank media?

4) Have new levies on either equipment or media have been introduced or abolished since
2006?

FERA lets Member States and collective societies managing private copying remuneration
answer directly to questions requesting figures or explanations on the situation in different
countries (questions 1 and 4). Nevertheless, questions 2 and 3 call for answers from FERA:

Question 2 insinuates that possible differences in the lists of products or equipment subject to
private copying levies in the different Member States create legal uncertainties. In FERA’s
perspective, this issue has nothing to do with legal uncertainties. It is about information on the
markets and individuals’ behavior in terms of private copying. The list of products and equipment
subject to private copying levies is fixed in the different Member States first, according to the
copying possibilities and capacities of the products and equipment and second, according to the
real use of these products and equipment for private copying by consumers. The first element is
totally known by manufacturers when they launch a product or equipment on the market and the
second element may be subject to studies made afterwards. In this context, different markets may
react differently regarding private copying habits of consumers. In addition, other differences may
arise according to the different national traditions in establishing levies. For example, Member
State with a commission fixing the levy rate may be more reactive to adopt rates for new products
or equipments than Member States which need to pass a law.

Accordingly, the existing differences in the organization of the remuneration (the kinds of
equipment which attract remuneration and the rates of this remuneration) reflect the different
structures of the market of audiovisual films and programmes, music or print sectors and their
respective levels of development. In this context, FERA has noticed that the level of collection of
private copying remuneration is in direct proportion to the level of GDP in each European country.

Those differences are totally justified and do not lead to legal uncertainties, but only to market
uncertainties about the real use made of products and equipment to copy privately. These market
uncertainties are not different from those existing for other products or equipment markets. On the
contrary, manufacturers integrate copy capacities in more and more products and equipment
because they know that it is a big incentive for consumers to buy these products and equipment.
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They are totally aware of the importance of these private copying capacities and highlight them
very much in their marketing campaigns.

Question 3 concerns the fairest method to determine the private copying rate on digital equipment
and blank media. FERA believes that there is not one most fair method for this. It depends very
much on national traditions and specificities. It is of utmost importance that the method takes into
account the copying possibility and capacities and the subsequent real use of these elements for
private copying by consumers.

B. ECONOMIC, SOCIAL AND CULTURAL DIMENSION OF PRIVATE COPYING LEVIES

5) Can you provide updated figures for 2007 on the amount of levies collected in those
jurisdictions that apply a levy scheme?

6) Are you aware of further economic studies on the topics discussed in the Document?
7) Table 5 reflects the percentage of private copying levies and the resulting amounts that

are allocated to cultural and social funds. Does this table summarise the situation
correctly? Could you provide figures for 2007?

8) What kind of events are funded by the sums set aside for cultural funds in the different
jurisdictions? What are the main beneficiaries of these monies?

9) What percentages of cultural funds are spent on cultural events and what percentages on
pensions or social payments?

10) Should there be a Community-wide (binding or indicative) threshold for cultural fund
deductions?

11) What share of individual rights’ revenues do private copying levies represent?

The 5 last questions of this chapter have been added after the first publication of the call for
comments on February 14th, without any further indication that the questionnaire has changed.
This is not an admissible practice from the European Commission. A minimum of information
about the new questions should have been published, at least on the website.

This chapter tries to investigate into the economic, social and cultural dimension of private
copying remuneration. This is an important topic and European Commission research funds
should be dedicated to this issue.

Regarding the economic studies, FERA is aware of two important studies made in the last years.
The first one made by AIDAA2 in May 2006 was conducted in three countries: France, Germany
and United Kingdom. This study demonstrates that private copying levies had no impact on sales
of products and equipment on which levies apply (in France and Germany) compared to the same
products and equipment sold without any levy (in UK). It shows that private copying remuneration
is not an obstacle to the growth of digital equipment.

In addition, GESAC has recently commissioned a study to Econlaw Strategic Consulting on the
economic analysis of private copying remuneration in Europe3 which demonstrates that the
private copying remuneration system has a sound economic justification, generates positive
incentives to the creation of intellectual property rights protected works and increase consumers’
freedom of use of works.

2 The International Association of Audiovisual Authors does not exist anymore. It was dissolved in 2007.
3 http://www.econlaw.es/ingles/pdf/PCR.pdf.
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ADAMI also commissioned in 2007 a compared analysis of the cultural and social funds managed
by collective management societies in Europe and their interaction with the cultural policies of the
Member States.

This last report gives answers to question 8 on the kind of events funded by the cultural funds and
their beneficiaries. In addition, each collective management society presents an annual report in
which information is available.

On question 10, the European Commission already knows that most of the European Copyright
laws provide for an obligation to retain a proportion of private copying remuneration from
distribution to rights holders in order to fund cultural and/or social activities. This money,
dedicated to collective cultural and/or social actions, is an essential part of the vitality and
creativity in each country.

FERA does not believe that there should be a Community-wide (binding or indicative) threshold
for cultural fund deductions. For the same reasons that FERA does not believe that there is a
unique method for determining the private copying levy rate that should apply to digital equipment
and blank media (question 3), there is no appropriate threshold for cultural funds deductions
across Europe. It depends very much on the local money available for culture, whether private or
public, and on the involvement of the collective management society managing private copying in
the cultural activities. Ultimately, when the threshold is not fixed by law, it is up to rights holders in
the societies managing private copying remuneration to determine it.

Finally, it is very difficult to answer to question 11 as only individual rights holders are able to
appreciate what share private copying remuneration represents in their revenues. Authors,
especially in the film and audiovisual sectors, receive remuneration form various sources:
producers, collective management societies, etc. It would in deed be very interesting to conduct
an economic study on this issue and more generally on the remuneration of authors across
Europe, especially in the film and audiovisual sectors. FERA would encourage the European
Commission to look into this issue.

In the current situation, lots of discrepancies exist from one country to another because there are
no common rules on the remuneration of authors for the exploitation of their works on all modes
of exploitation. The best harmonized rules concern the so called “secondary rights” like cable
remuneration, thanks to a European Directive, and private copying remuneration, because of a
widespread system across Europe4.

C. CROSS-BORDER TRADE AND E-COMMERCE ISSUES

12) Is there a refund system available in your jurisdictions when particular equipment or media
is exported to another Member State? If so, are there limitations as to the category of
traders or individuals who are entitled to such a refund upon exportation?

13) What is the most suitable system of refunds upon exportation? Who is the most suitable
party to claim those refunds?

14) Does Table 6 on national refund and exemption systems reflect the situation correctly?
Please complete and update the table.

4 See FERA contribution to the Creative Content Online Consultation of DG Information Society and Media, February
2008.
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15) Who is the most suitable party to pay private copying levies? Should private end-
consumers be exempt to self-report intra-community purchases of blank media and
equipment?

FERA lets Member States and collective management societies collecting and administrating
private copying levies answer to these questions on the cross-border trade and e-commerce
issues. FERA is in favour of the most fluid/practical system which takes into account possible
exportation of products and equipment and does not disadvantage manufacturers or sellers who
respect the private copying remuneration. Interested parties should discuss these technical
issues on cross-border trade of products and equipment in order to find the best articulation
between the different systems in place.

On question 15, FERA’s position is that manufacturers, importers or sellers of products and
equipment are the most suitable party to pay private copying remuneration. In the case of e-
commerce sales, the online sellers should be liable for the payment of the private copying
remuneration, according to the rate applicable in the country of the consumer.

D. PROFESSIONAL USERS OF ICT EQUIPMENT

16) How do private copying levies affect professional users (SME’s, others)?
17) How should collecting societies take into account professional users? Should professional

users be exempted from payments in the first place or should such users be entitled to a
refund after payment?

FERA does not consider that this issue is a very important one for the consultation and prefers to
let Member States and collective management societies collecting and administrating private
copying levies answer. It is really a question dealing with the national level.

E. GREY MARKET

18) Has the size of the grey market increased since 2006?
19) What are the measures Member States, collecting societies and the ICT industry are

taking to reduce the size of grey market in their jurisdictions?

The grey market exists because some Member States in the EU do not apply private copying
levies and because some manufacturers, importers or sellers try to avoid it. FERA prefers to let
Member States and collective management societies answer to these questions directly and
consider that like for cross-border trade and e-commerce issues, solutions to improve the
fluidity/practicability of the systems could be found in a dialogue between the interested parties.

F. CONSUMERS ISSUES

20) Are you aware of consumer surveys on private copying behaviour which are used as a
basis for setting the levy rates? And consumer surveys on the main sources of works or
sound recordings that are privately copied?

21) How should private copying levy schemes evolve to take into account convergence in
consumer electronics?
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There is a considerable number of surveys on consumers’ behaviour regarding private copying.
Rights holders organizations commission some of them to identify the use of certain products and
equipments to private copying purposes. These surveys are elements to take into account when
setting the levies’ rates. Other surveys identify the main sources of works that are privately
copied. The surveys are conducted at national level and are necessary for the distribution system.

Private copying remuneration schemes are taking into account convergence in consumer
electronics by adopting rates for levies on digital devices with copying capacities and adapting
them to their actual average usage for private copying purposes.

G. DOUBLE PAYMENT

22) What are the main issues that consumers face when paying for digital downloads?
23) Should licensing practices be adopted to account for contractually authorized copies?

FERA does not see any particular problem for consumers when paying for digital downloads.
There is no double payment contrary to what the consumers’ electronics industry pretends. The
payment covers the digital download whereas private copying remuneration schemes cover the
subsequent copies. These are two different acts which are paid by two different systems. It is
necessary to keep the two systems distinct because they deal with different rights: the making
available right and the exception for private copying which is compensated through the levies’
system. The exception protects the consumers’ possibility to make private copies.

Nevertheless, consumers are probably not enough informed about the licensing terms and
conditions of said downloads. Online services offering protected works downloads should give
better information on what the payment covers in order to avoid a double payment impression for
the consumers.

The private copying remuneration schemes are the best compromise to compensate rights
holders without intervention in the private sphere of individuals. Consumers are attached to the
respect of their private life and are not willing to pay for any individual copy made of a protected
work. Licensing practices taking into account contractual authorized copies in place of the levies’
systems would simply not work because it would be rejected by consumers.

H. ALTERNATIVE LICENSING

24) If rightholders decide that their works can be disseminated for free, how should this be
taken into account when collecting private copying levies?

Such an individual decision to disseminate a work for free has no impact on the collection of
private copying levies. In the current systems, it can only be taken into account in the distribution
schemes. It would only have an impact if it were a massive request from rights holders to waive
their remuneration right for private copying. Then, it should be taken into account in the
determination of the rate applicable to copying devices. Nevertheless, this is really a theoretical
question. To give an example, even the Creative Commons licensing models which aim at
promoting the free dissemination of works reserve in certain countries like France and Belgium
the right to collect the private copying remuneration.
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I. DISTRIBUTION ISSUES

25) What is the typical frequency and schedule of levy payouts?
26) What are the main issues encountered with respect to cross-border distribution?
27) What are the average administrative costs in levy administration (in per cent of collected

revenue)?

To FERA’s knowledge, the typical frequency of payouts for the private copying remuneration is a
yearly distribution.

There is no particular problem with respect to cross-border distribution. According to the national
treatment principle embodied in the Berne convention, all authors worldwide benefit from the
private copying remuneration as long as their works are copied for private use. National treatment
is even provided to authors from countries in Europe (UK and Ireland for example) and in third
countries which haven’t put in place such a system of remuneration. This money deriving from
private copying has helped authors in some countries to organize themselves into professional
representative bodies. Such was the case in UK where the Directors and Producers Rights
Society (DPRS) started its activities thanks to the private copying remunerations sent by
continental Europe.

The question related to administrative costs should be answered directly by the collective
management societies.


