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proposal to extend the Cinema Communication criteria until 31
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criteria included into the Cinema Communication are being
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What is FERA?

FERA is the Federation of European Film Directors. It gathers 36 film and TV directors’
organisations in 27 European countries. FERA’s mission is to enhance the recognition of the
cultural significance of audiovisual works and to defend their integrity as well as the economic and
creative authors’ rights of directors. FERA’s activities are primarily focused on fostering
exchanges and common actions within its active network of associations of directors, relaying to
the European institutions the concerns, expectations and recommendations of directors and, on a
wider scale, those of creators in the field of cinema and culture in general, in order to promote a
European environment that fosters creativity and the circulation of European works.

1. FERA welcomes and supports the European Commission’s proposal to extend the
Cinema Communication criteria until 31 December 2012

FERA understands that the main reason why the Commission proposed another extension of the
State aid assessment criteria of the 2001 Cinema Communication relates to the study carried out
on the economic and cultural impact of territorial spending obligations imposed in film support
schemes, which was published on 22 May 2008. The Commission states that “the final report of
the study was not conclusive (…) one way or another. Therefore, the results underline the need
for further reflection before proposing a modification of the existing State aid criterion (…)
concerning territorial spending obligations, compatible with the fundamental principles of the
Treaty”.

FERA participated in the stakeholders’ workshop held in Brussels on 6 July 2007 in which the
consultancy in charge of the study presented draft preliminary results to the film profession and
interested parties. It is FERA understanding that after one year of study, the consultancy did not
find conclusive evidence of the negative effect of territorialisation clauses but did find reasons for
maintaining the level of territorialisation1. In this context, we fail to see why the Commission
wishes to re-open the question.

Then, the Commission underlines that a number of different trends have emerged since the 2001
Cinema Communication which will require some refinement of the criteria in due course, including
support for aspects other than production (such as distribution and digital projection), regional film
support schemes, as well as competition among Member States to attract investment from
international film production companies. The Commission stated that these complex issues will
require reflection with the Member States and national and regional film support bodies to
develop appropriate criteria. FERA would like to draw the Commission’s attention to the need to
include the European film profession in any reflection linked to these complex issues, as they are
the practitioners of the criteria.

So, it appears that the Commission has a working plan in mind to refine the criteria before 31
December 2012. FERA would like to be informed and associated to this working agenda in the
coming years in order to defend film directors’ interests in the discussion.

1 http://ec.europa.eu/avpolicy/docs/library/studies/territ/final_rep.pdf (Pages 17 and 18).
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2. FERA has concerns about the manner in which the current criteria are being applied
by DG Competition

FERA is concerned that since the end of 2006, the Commission’s position has been moving
towards a narrower interpretation of the EC Treaty’s cultural derogation. Indeed, the interpretation
of the four criteria set out in the Cinema Communication (see annexe) has deeply changed and is
still an active issue.

First, the Commission has narrowed its interpretation of the first criterion regarding the cultural
nature of film. From the beginning, the Commission had to ensure that the Member States had
not committed a manifest error in defining the cultural purpose of the scheme. Whereas before
almost any film was considered to be a cultural product likely to be eligible for State aid, in its
actual interpretation and since the assessment of the UK Film tax incentive, the Commission has
been asking the Member States to clearly list the criteria used to assess the cultural nature of the
supported film. This interventionist approach of the Commission is contrary to the subsidiarity
principle, especially when the Commission examines in detail the different criteria, the structure of
the tests, as well as the individual points attributed to the different aspects of film-making and
asks for changes.

Second, whereas the Cinema Communication specifies that “it is up to each Member State to
establish a definition of difficult and low budget film according to national parameters”, the
Commission has also decided to have its say on these definitions. It is also an inconsistent
intervention with regard to the subsidiarity principle and with the 2005 UNESCO convention on
the protection and the promotion of the diversity of cultural expressions.

Therefore, FERA calls on the Commission to increase the transparency of the assessment
procedure it follows and to retain from infringing the subsidiarity principle by entering into a deep
exam of the definitions expressly left to Member States by the Cinema Communication.

As it is, the Cinema Communication offers a balance between the respect of Community
competition rules on the one hand, and the need to leave Member States free to design and
implement appropriate cultural policies, thereby reinforcing cultural industries, contributing to the
promotion of cultural diversity, and advancing the European agenda for culture. The extension of
the Cinema Communication criteria should not hide a change of interpretation by the
Commission.
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Annexe:

The specific compatibility criteria for State aid to cinema and TV programme
production (extract of the 2001 Cinema communication)2

The specific criteria on which basis the Commission currently assesses State aid to cinema
and TV programme production under the culture derogation of Article 87 (3) d) EC were
established in its decision of June 1998 on the French automatic aid scheme to film
production. These specific criteria are as follows:

(1) The aid is directed to a cultural product. Each Member State must ensure that the content
of the aided production is cultural according to verifiable national criteria (in compliance with
the application of the subsidiarity principle).

(2) The producer must be free to spend at least 20% of the film budget in other Member
States without suffering any reduction in the aid provided for under the scheme. In other
words, the Commission accepted as an eligibility criteria territorialisation in terms of
expenditure of up to 80% of the production budget of an aided film or TV work.

(3) Aid intensity must in principle be limited to 50% of the production budget with a view to
stimulating normal commercial initiatives inherent in a market economy and avoiding a
bidding contest between Member States. Difficult and low budget films are excluded from this
limit. The Commission considers that, under the subsidiarity principle, it is up to each Member
State to establish a definition of difficult and low budget film according to national parameters.

(4) Aid supplements for specific filmmaking activities (e.g. post-production) are not allowed in
order to ensure that the aid has a neutral incentive effect and consequently that the
protection/attraction of those specific activities in/to the Member State granting the aid is
avoided.

Several considerations arise in respect of the above-mentioned criteria:

The Commission considers that aid should be towards the overall budget of a specific film-
making project and the producer should be free to choose the items of the budget that will be
spent in other Member States. Aid schemes shaped on this basis are deemed to support the
creation of an audiovisual product and not to assist the development of an industrial activity.
Consequently, this aid is to be assessed under the culture derogation of Article 87(3)(d) EC
rather than the industrial derogation of Article 87(3)(c). Undertakings in the film and TV
programme production sector may also benefit from other aid types granted under national
horizontal aid schemes authorised by the Commission under the Article 87(3)(a) & (c) EC
exemptions (e.g. regional aid, aid for SMEs, R+D aid, training aid, employment aid).

The Commission accepted that Member States may require a certain part of the film
production budget to be spent on their territory as an eligibility criterion for aid. This is based
on the reasoning that a certain degree of territorialisation of the expenditure may be
necessary to ensure the continued presence of the human skills and technical expertise

2 Communication from the Commission to the Council, the European Parliament, the Economic and Social
Committee and the Committee of the Regions on certain legal aspects relating to cinematographic and other
audiovisual works, COM/2001/0534 final,OJ C 43, 16.2.2002, p. 6–17 (Pages 7 and 8).
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required for cultural creation. [13] This should be limited to the minimum degree required to
promote cultural objectives.

Furthermore, given the particular characteristics of film production, the Commission considers
that the overall budget of an audiovisual production is the disbursement at risk necessary for
its creation and, consequently, admits that the reference for aid calculation is that overall
budget, regardless of the nature of the individual expenditure items of which it is formed. The
earmarking of aid to specific individual items of a film budget could turn such aid into a
national preference to the sectors providing the specific aided items, which might be
incompatible.

Funds provided directly from EC programmes like MEDIA Plus are not State resources.
Therefore, their assistance does not count for the purposes of respecting the 50% aid ceiling.
Furthermore, this assistance promotes the distribution of national films abroad and,
consequently, its effects do not add up to those of national schemes focussing on national
production and distribution.

Legal obligations imposed by Member States upon TV broadcasters to invest in audiovisual
production do not constitute State aid, where these investments provide a reasonable
compensation to broadcasters. The extent to which these legal obligations may be
considered State aid as such has to be considered in view of the development of the EC
Court of Justice jurisprudence after its judgement of 13.3.2001 in Case C-379/98
(PreussenElektra).

In the Commission's view, the above criteria strike a balance between the aims of
cultural creation, the development of the EC audiovisual production and the respect of
the EC rules on State aid.


