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FERA is a network of over thirty European directors’ organisations
lobbying on issues of major importance in the creation and promotion
of audiovisual works. FERA’s mission is to enhance the recognition of
the cultural significance of audiovisual works and to defend their
integrity in 21st century Europe. The director, as the primary creator in
a collaborative artistic process, has the final responsibility for the
aesthetic cohesion and integrity of the work. FERA regards
safeguarding the craft, artistry and the creative rights of the director,
moral and economic, as essential to diversity within audiovisual
culture.

As the representative of European Film Directors, FERA would like to
comment on the consultation document prepared by the European
Commission regarding private copying remuneration and thereby
contribute to a better representation of the interests at stake on this
issue. The consultation document seems indeed to adopt the
complaints of the ICT industry regarding the private copying
remuneration, as the starting point of its work without taking into
account in its analysis the benefits of the system for both consumers
and right holders, especially authors.

The hostility to private copying remunerations schemes displayed in
the Stakeholder Consultation is a curious hybrid between a polemical
position paper and a questionnaire seeking factual information.

Nevertheless, these issues cannot be addressed with the simplistic
arguments, easy slogans, unsubstantiated assumptions or incomplete
and erroneous data offered by the Copyright Levies Reform Alliance
(CLRA) set up by the ICT and digital media industries.

The private copying remuneration is based on an exception to the
reproduction right and is not an obstacle to the development of digital
audiovisual services secured by DRM.
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1. The Copyright Directive 2001/29 provides for an exception
for private copying provided that right holders receive a fair
compensation

Article 5.2b of the Copyright Directive states that Members States may
provide for an exception in respect of reproductions on any medium
made by a natural person for private use and for ends that are neither
directly or indirectly commercial, on condition that the right holders
receive fair compensation which takes account of the application or
non application of technological measures referred to in article 6.

23 Member States out of 25 (except UK and Ireland), have chosen to
provide for this exception for private copying even if Cyprus, Malta and
Luxembourg haven’t yet organized standards and regulations for the
right holders’ fair compensation.

Contrary to what the European Commission seems to believe, this
exception to the reproduction right is not based on the assumption that
there are no effective means to monitor and therefore authorize acts of
copying by consumers. This private copying exception is a
compromise between authorship rights, which derive from the freedom
of expression and creation and the fundamental freedoms of
individuals especially the right to the respect of private and family life.
Therefore a fair compensation must be provided, because it causes
harm to right holders’ remuneration.

Disturbing this balance -in whichever way- has considerable
implications which need to be taken into account, evaluated and
understood. Phasing out private copying systems can only be achieved
by the suppression of the exception for private copying provided for in
article 5.2b of the Directive. This would obviously benefit the promoters
of the private copying remuneration reform (namely the CLRA which
represents the software and the ICT industry) at the expense of all the
other stakeholders: the right holders and the users.

Indeed private copying remuneration is a well-established tradition in
Europe that benefits authors and other right holders. The organisation
of the remuneration is left to the Member States according to the
subsidiarity principle. The existing differences in the organisation of the
remuneration (the kinds of equipment that attract a remuneration and
the rates of this remuneration) reflect the different structures of the
markets of audiovisual films and programmes, music or print sectors
and their respective levels of development. Therefore, the level of
collection of private copying remuneration is in direct proportion to the
level of GDP in each European country.

Nevertheless, general trends can be observed:
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- Collective management
Even if the Directive doesn’t specify that the money collected be
administered by collective management societies, this nevertheless is
the system adopted throughout Europe because it has proved its
efficiency. Collective management societies are dedicated to the
collection of rights on behalf of right holders and organised for the
distribution. They are the best system to manage this kind of
remuneration.

- National treatment
All authors worldwide benefit from the private copying remuneration as
long as their works are copied for private use. National treatment is
even provided to authors from countries in Europe (UK and Ireland)
and in third countries that haven’t put in place such a system of
remuneration. This money deriving from private copying has even
helped authors in some countries to organize themselves into
professional representative bodies. Such was the case in UK where
the Directors and Producers Rights Society (DPRS) started its
activities thanks to the private copying remunerations sent by
continental Europe.

- Cultural funds
Most of the European copyright laws provide for an obligation to retain
a proportion of private copying remuneration from distribution to right
holders in order to fund cultural or social activities. This money,
dedicated to collective cultural and/or social actions, is an essential
part of the vitality and creativity in each country.

2. The private copying exception and remuneration are not an
obstacle to the development of DRM (and vice versa)

Digital Rights Management and Technical Protection Measures
(DRM/TPM) are tools that allow secure online distribution of content
and in general prevent, limit or control the use of copyrighted digital
material in the online and offline world. DRM/TPM are therefore
dedicated to the first distribution (i.e. primary exploitation) of digital
material. They exclude private copying in principle and by definition.

European Commission, under the pressure of ICT industry, attempts to
represent DRM/TPM and private copying remuneration as opposed
whereas they are complementary systems that apply in different areas
and are destined to coexist in the future.

Even if DRM/TPM should be encouraged to secure primary
exploitations of works in a digital world, more exposed to piracy than
the analogue one, it doesn’t seem reasonable to envisage a digital
world totally locked into DRM/TPM. It seems ill-advised to promote a
technology that is not yet mature, even if it shows potential.
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DRM/TPM pose at the present time as many problems as they solve;
the most significant ones being the security of computers (a secure
environment should not be neglected if e-commerce and internet are to
flourish), privacy issues and interoperability, not to mention consumer
acceptance.

It should be noted that the private copying system of remuneration is
the most efficient, cost-effective and practical system in respect to the
implementation of the exception pursuant to Article 5.2b of the
Directive 2001/29. It is the only workable system given that the control
and the enforcement of the corresponding exclusive rights is not
functioning, socially desirable or in the public’s interest according to the
national legislators.

Private copying systems efficiently provide huge numbers of right
holders with fair remuneration at a low cost.


