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1. MAIN FACTS AND FIGURES OF THE EUROPEAN AUDIOVISUAL SECTOR 
 
The audiovisual sector (cinema, television and all other distribution channels for audiovisual 
works) in which directors work in Europe is a puzzle of national markets that the EU tries to 
integrate into a single market in spite of lots of differences between one country and another, not 
only linguistic. For directors, the audiovisual sector is fully part of the cultural sector and the EU 
approach should take into account this cultural dimension. Films are creative works which require 
a specific treatment and often need support to exist and travel across borders. Due to the 
importance of films for the cultural identity of societies, the European audiovisual industry and 
governments have a special responsibility for protecting and promoting audiovisual cultural 
diversity. 
 
Europe produced nearly 800 films in the 25 Member states in 20051. Admissions fell back under 
the 1 billion milestone in 2005, with a total of 892 million admissions registered (1 007 million in 
2004). European films achieved a market share of 24.6% in 2005. Films produced in Europe and 
benefiting from incoming US investment obtained a market share of 13.3% (examples of films in 
this category are Harry Potter and the Globet of Fire, Charlie and the Chocolate Factory and Un 
long dimanche de fiançailles). US films amounted to 59.9% of market share and others from third 
countries only 2.2%. At national level, markets are dominated by US films, complemented by 
national films, leaving barely any room for European non national films.  
 
On TV, national programmes are more present but US films and series are usually the only 
alternative screened and European non national programmes are practically absent.  
 
That is why the development of new audiovisual media services in Europe and especially video 
on demand services must be a fresh chance for European cinema. FERA recognizes the new 
opportunities it can offer to European filmmakers and to the circulation of European films. 
Nevertheless, contrary to the common belief that “cultural diversity is automatic online”, FERA 
believes that if the VOD market is to develop to the benefit of European cinema and is to avoid 
the polarising aspects of the traditional markets – i.e. with a majority of Hollywood films and a 
token complement of national or independent films and barely no space for European non 
national films - then a regulatory intervention is required. 
 
 
 

                                                 
1
 All figures come from Focus 2006, World Film Market Trends, European Audiovisual observatory at the 

International Film Festival in Cannes, May 2006. 
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2. THE ROLE OF FERA IN BRUSSELS 
 
FERA is the European Federation of national associations of television and cinema directors. It 
was established in Venice in 1980 and now represents more than 30 associations in 28 European 
countries. 
 
FERA’s mission is to enhance the recognition of the cultural significance of audiovisual works and 
to defend their integrity and the economic and creative rights of directors. FERA’s activities are 
primarily focused on fostering exchanges and common actions within its active network of 
associations of directors and relaying onto the European political scene the concerns, 
expectations and recommendations of directors, and on a wider scale those of creators in the 
field of cinema and culture in general, in order to promote a European environment that fosters 
the creation and circulation of European works.  
 
It should be emphasized that the European Union has an indispensable role to play in maintaining 
the integrity and the creative potential of audiovisual works on a global level. 
 
The fact that FERA represents and unites directors, organised nationally across Europe, gives it a 
strong legitimate position to present and defend the hopes and aspirations of the cinema in the 
European cultural environment. Furthermore, the recognition and prestige accorded to European 
directors strengthen the visibility and popularity of FERA’s actions and proposals aimed at media, 
professionals and politics in Europe and internationally.  
 
FERA has been fighting for a European regulatory framework in the film sector (The Television 
Without Frontier Directive adopted in 1989, revised in 1997 and now under revision again, the 
Media programmes and the legacy of national film funds). It also conducted intense lobbying to 
preserve and enhance the status and rights of authors of audiovisual works and recognition of 
directors’ rights through the directives on copyright adopted in the 90’s. FERA’s present focus at a 
European level is mainly targeted at films online. 
 
 

3. THE EU REGULATIONS WHICH ARE RELEVANT TO THE AUDIOVISUAL SECTOR 
 
Considering the dual aspects of its nature, both cultural and economical, there are many EU 
regulations relevant to the audiovisual sector: 
 
The Television Without Frontiers Directive (soon to be the Audiovisual Media Services 
Directive) 
 
Adopted in 1989 and revised in 1997 for the first time, this directive is the cornerstone of EU 
audiovisual regulation. Based on the principle of the country of origin, it contains an important 
chapter on the promotion of European works that requires broadcasters to reserve a majority 
proportion of their transmission time for European works (article 4) and a minimum proportion of 
European works produced by independent producers or of their programme budget to 
independent productions (article 5). Flexibility is allowed in the implementation of both provisions 
by the existence of the words “where practicable” in the directive. Article 6 provides a definition of 
European works for the directive and article 7 preserves agreements between broadcasters and 
right holders on the chronology of film broadcasting.  
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This chapter is a fundamental recognition of the specificity of audiovisual works which cannot be 
totally left to the market otherwise their production could disappear in certain countries. The EU 
needs to encourage exchanges and to make films circulate in order to foster a more developed 
sense of European identity or at least a better European level of knowledge, familiarity and 
hopefully improved mutual understanding.  
 
In the past, FERA pushed for the strengthening of these provisions (stricter definition of the 
programmes concerned by quotas and for the deletion of the flexibility in the words “where 
practicable”) and for some focus on the circulation of European non national works, but 
broadcasters, some governments and other powerful interests were opposed.  
 
Today, the revision of the directive started in December 2005 concerns another important 
objective due to recent technological and market evolution namely the extension of the scope of 
the directive to on demand audiovisual services (see following chapters of FERA position in the 
revision).  
 
The Media Programme 
 
The MEDIA Programme aims at strenghtening the competitiveness of the European audiovisual 
industry with a series of support measures dealing with: training of professionals; development of 
production projects and companies; distribution of cinematographic works and audiovisual 
programmes; promotion of cinematographic works and audiovisual programmes and support for 
cinematographic festivals. It has been operating since January 1991 and the Media 2007 
Programme (2007-2013) is the fourth multiannual programme which enjoys a budget of 755 
millions euros. 
 
FERA believes that, because the European audiovisual industry is of major cultural as well as 
economic significance, the Media programme has a public duty to encourage original works that 
might not otherwise be produced by the mainstream industry. This means creatively driven and 
innovative work of high quality which holds up a mirror to contemporary society and reflects the 
level of freedom of expression, cultural diversity, sophistication and civilisation that Europe so 
often claims to represent. In October 2006, FERA wrote an open letter to the European 
commission and the Contact Committee of the Member States to question the adequacy and 
appropriateness of the Media Programme’s response to the needs of European screen directors 
and to encourage them to take practical steps to ensure equal opportunities for the director as the 
primary creator and very often the initiator of the audiovisual work. 
 
The Copyright Directives 
 
The “acquis communautaire“ in the copyright field is rich in seven directives adopted between 
1991 and 2001. Some of them are particularly relevant to directors because they have recognized 
the status of authors of the audiovisual work and granted them rights (especially the satellite 
broadcasting and cable retransmission directive of 1993, the directive on the term of protection of 
1993 and the directive of 2001 on the harmonisation of certain aspects of copyright and related 
rights in the information society). 
 
The Directive 93/98/EEC of October 1993 harmonizing the term of protection of copyright and 
certain related rights provides in Article 2§1 that: « The principal director of a cinematographic or 
audiovisual work shall be considered as its author or one of its authors”. This provision was very 
important at that time because authorship was sometimes denied to directors in some countries. 



 4 

Today in Europe, the following authors’ rights are generally also recognised for directors: 
 
Economic rights 
As the author or co-author of the cinematographic or audiovisual work, the European director is 
vested with all the author’s rights recognised in Europe: the right of reproduction, the right of 
communication to the public and the right of distribution, subject to certain exceptions, during all 
his/her life and 70 years after his/her death.  
 
Moral rights 
The international Berne Convention for the Protection of Literary and Artistic Works provides in 
article 6bis that independently of the author’s economic rights and even after the transfer of the 
said rights, the author shall have the right to claim authorship of the work and to object to any 
distortion, mutilation or other modification of, or other derogatory action in relation to, the said 
work, which would be prejudicial to his honour or reputation.  
 
The Information Society Directive of 2001 adapted copyright to the digital era and confirmed the 
necessity of protecting rights on new platforms of exploitation. 
 
In spite of all these directives, in the audiovisual sector, authors like directors still lack a 
guarantee of remuneration when their works are used. In many countries, directors are only paid 
with buy out remuneration (lump sum payments) at the production stage and no further 
remuneration is linked to the success of their works. 
 
Article 151 of the Treaty  
 
‘The Community shall contribute to the flowering of the cultures of the Member States, while 
respecting their national and regional diversity and at the same time bringing the common cultural 
heritage to the fore”.  
 
This article of the EU Treaty is not a legal basis for EU regulation (only a Culture programme with 
a budget of 408 millions of euros for 2007-2013) as the competence in the field of culture remains 
with Member States. Nevertheless, paragraph four of this article provides that “The Community 
shall take cultural aspects into account in its action under other provisions of this treaty, in 
particular in order to respect and to promote the diversity of its cultures”. 
 
With the EU ratification of the 2005 UNESCO Convention on the Protection and Promotion of the 
Diversity of Cultural Expressions that will also give momentum to culture at a EU level, FERA 
hopes that provisions emanating from the Convention will be effectively implemented in the near 
future (see FERA contribution to the public consultation on Culture and Europe, November 2006). 
 
Competition Rules (article 87 on aids granted by states) 
 
In the current Treaty, competition is a difficult policy to deal with for the cultural sector, especially 
in the film area as in principle state aids are not considered as compatible with European 
objectives and rules. This negative scrutiny towards state aids in the film sector forces Member 
States to negotiate their support schemes on a case by case basis. In 2001, the Commission 
issued a Cinema Communication which laid down the cultural criteria for state aids schemes in 
the film sector. These criteria have been renewed in the Cinema Communication in 2004 and the 
European Commission is now working on their extension until 2009. Nevertheless, the EC is 
reluctant to admit a high degree of territorialization of the support schemes. 
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FERA and other cultural organisations have proposed during the Convention on the Future of 
Europe which prepared the draft Treaty establishing a Constitution for Europe in 2003 to change 
the rules of the Treaty on this issue in order to adopt a more positive approach to support 
schemes in culture. 
 
Trade Negotiations 
 
The specific situation of the audiovisual sector in trade negotiations is neither embodied in the 
Treaty nor in a strong legally binding EU instrument but in a political consensus supported by the 
professional organisations and the industry. 
 
In the 90s, the audiovisual sector started to be one of the issues in trade negotiations because of 
diverging approaches between Europe and United States. Due to its conception of the 
audiovisual sector as a pure economic sector, United States is looking for trade liberalisation of 
the audiovisual services in negotiations for trade agreements, whether multilateral, regional or 
bilateral. In Europe, some Member States and audiovisual professional organisations fought for 
the recognition of the cultural value and specificity of the audiovisual sector and thus its exclusion 
from trade liberalisation. This was achieved in the GATS negotiations in WTO in 1994 in which 
the EU didn’t make any commitment in the audiovisual sector and also preserved its preferential 
agreements in the audiovisual sector with MFN (most favoured nation) exemptions.  
 
On October 1999, in the run-up to the Third WTO Ministerial Conference in Seattle, the Member 
States of the European Union authorised a negotiating mandate for the European Commission. 
Since a round was not launched in Seattle, the mandate could not be implemented, but was 
confirmed by the Member States for the Fourth Ministerial Conference in Doha, which launched a 
new round of negotiations. 
 
For the first time in the history of this type of commercial negotiation, the mandate granted by the 
Member States to the European Commission stated: “The Union will take care to guarantee 
during the next WTO negotiations, as in the Uruguay round, the possibility for the Community and 
its Member States to preserve and develop their cultural and audiovisual policies for the 
preservation of their cultural diversity”. 
 
In operational terms, this mandate supported a status quo in the European position i.e., 
maintaining the exemptions to the Most Favoured Nation clause and making no European offer to 
liberalise the audiovisual sector. 
 
In the course of the trade negotiations of the Doha round which is still running, the EU continues 
to regularly receive requests for liberalisation of its audiovisual sector but sticks to its 1999 
mandate. This attitude is now backed by the 2005 UNESCO Convention on the Protection and 
the Promotion of the Diversity of Cultural Expressions which emphasizes the cultural dimension of 
the audiovisual sector at the international level and provides in article 20.1 b): “When interpreting 
and applying the other treaties to which they are parties or when entering into other international 
obligations, Parties shall take into account the relevant provisions of this Convention”. 
 
 

4. FERA POSITION PAPERS IN 2006 
 
In 2006, FERA has made several written contributions, including some analysis and proposals on 
the following subjects: 
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Action Program and Priorities for 2006  
 
After the changes in the management of FERA of March 2006, the newly elected Executive 
Committee and the new CEO prepared an action plan and priorities for 2006 that were made 
public during the International Film Festival in May 2006 in Cannes. 
 
Position on the Review of the Television without Frontiers Directive to the attention of the 
European Parliament  
 
In July 2006, FERA wrote to the members of the Culture Committee of the European Parliament 
in charge of the preparation of the position of the EP on the EC proposed revision of the 
Television without frontiers Directive. In this paper, FERA supported the extension of the scope of 
the directive to non linear audiovisual media services and the promotion of European audiovisual 
films and programmes by all audiovisual media services, whether linear or not. FERA was also 
supportive of better criteria for territorial jurisdiction, a clear and strict regulation of product 
placement and the maintaining of current rules that limit the interruptions of films by advertising at 
intervals of 45 minutes.  
 
Open Letter to the Contact Committee for the Media programme 
 
In October 2006, FERA wrote to the contact committee of the Media Programme to share with 
them its analysis of the programme from the point of view of the directors’ needs. 
 
Contribution to the public consultation on Content Online 
 
DG Information Society and Media organised in October 2006 a public consultation on Content 
online, to which FERA participated by sending its comments, especially concerning the film 
sector. The objective of DG Information Society and Media is to prepare a communication on 
content online for the second semester of 2007. 
 
In summary, FERA supports the development of video on demand services in order to achieve a 
sustainable business online for films that is able to offer a credible alternative to piracy for 
audiences. The condition of the support of directors for this business is that it integrates 
intellectual property rights and develops revenue sharing mechanisms for all rights holders, 
especially audiovisual authors. 
 
At the European level, directors would like to see five types of encouragement for creative online 
content: 
 
1. Protection of the level of investment in audiovisual production, along with the artistic and 
cultural integrity of the work, from the new players in the audiovisual online services. Much of the 
current investment is provided by terrestrial broadcasters. Reduced budgets would lead to 
reduced quality; 
 
2. A guarantee of remuneration for authors when their works are used in order to associate them 
with the success of these new media; 
 
3. Mechanisms that promote European works on those services through the Audiovisual Media 
Services Directive in order to guarantee the presence and the continued production of European 
works online. 
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4. An enhanced respect for authors’ rights through awareness and education campaigns 
throughout Europe and support for more cooperation between all stakeholders online to fight 
against piracy. 
 
5. Development of digital standards for embedding rights payments in digital distribution. 
 
Contribution to the Public Consultation on Private Copying Levies and Campaign of 
Protest of European Directors Against the draft Recommendation on Private Copying  
 
In July 2006, FERA submitted a written contribution to the public consultation on private copying 
levies organised by DG Internal Market in order to participate to the demonstration that private 
copying levies are legal and legitimate under article 5.2b of the Copyright directive of 2001 and 
represent a part of the income of rights holders which absolutely need to be preserved. In 
addition, the maintaining and the development of levies on electronic devices that allow copies is 
not an obstacle to the development of digital rights managements (DRM).  
 
Without taking into account rights holders comments, DG Internal Market prepared a draft 
recommendation on private copying levies which aimed at limiting and ultimately, abolishing 
private copying levies. FERA and other cultural organisations launched a campaign of protest that 
started with a press conference in October 18, 2006 in Brussels with famous European directors 
and artists who explained the benefits of private copying levies both as remuneration for authors, 
performers and producers and as funds for cultural activities in Member States.  
 
The press conference was followed by individual letters of protest sent by numerous prominent 
directors and artists to EU Commission President Barroso and the main Commissioners involved. 
This campaign, the reluctance for this proposed measure of the European Parliament and the 
Member States and the fact that they had not been consulted at any stage on this initiative 
convinced President Barroso to stop the draft recommendation mid-December. 
 
Contribution to the Public Consultation on Culture and Europe  
 
FERA sent a written contribution to DG Education and Culture public consultation on Culture and 
Europe in October 2006 in order to underline the positive contribution of art and culture to the 
process of European integration and the need to enhance the present Treaty provision that 
cultural aspects must be taken into account in any EU policy action. 
 
 

5. THE CURRENT STATE OF AFFAIRS  
 
FERA supported extending the scope of the revised Television Without Frontiers Directive to non-
linear audiovisual medias services and fought for the introduction of actual means of promotion of 
European works on these non-linear services as opposed to the mere statement of a possible 
promotion by member states proposed by the EC. Today, FERA is delighted to see the common 
support of the Council and of the European Parliament on both issues.  
 
The development of online services also relates to the special status of films and of the creative 
community. With the proliferation of so-called “online content”, including user-generated content, 
the interest and the protection of the creative content of such films is declining. The Council and 
the European Parliament (with only a bare majority of one from the Parliament) agreed to 
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authorize Members States to increase commercial breaks in films (from interval of 45 minutes to 
30), contrary to the FERA recommendation.  
 
This negative evolution has to be linked to the increasing difficulty for directors and other creative 
talents, and their representatives, to negotiate remuneration for the exploitation of their works.  
 
In this context, the European Commission sometimes lacks global understanding of the issues at 
stake and of the importance of safeguarding the income of European creators in order for it to be 
able to compete on the international stage. This was the case with the draft recommendation on 
private copying levies prepared by DG Internal Market and Commissioner McCreevy in the 
autumn 2006 which intended axing the levies without providing any alternative for rights holders. 
This would have been to the sole benefit of the ICT industry which already profits extensively from 
the capacity of their technology for copying protected works. The creative community campaigned 
against this proposed abolition of private copying levies and convinced Commissioner Figel in 
charge of Culture and President Barroso of the need to continue supporting European creative 
professionals through this system.  
 
Generally, the economic and cultural benefits to society of audiovisual diversity as a whole are 
poorly understood in the European spheres. That is why FERA encourages European institutions 
to take into account cultural aspects and the wealth of cultural diversity that needs maintaining 
and developing when any relevant policies are involved. The true implementation of article 151.4 
of the Treaty in the EU would be the matching counterpart of the demand for recognition at an 
international level of the special nature of cultural and audiovisual goods and services in both 
trade negotiations in WTO and in the new UNESCO Convention on the Protection and Promotion 
of the Diversity of Cultural Expressions adopted in October 2005.  
 
 

6. THE FUTURE ISSUES THAT FERA IS PREPARING TO ADDRESS 
 
Now that the UNESCO convention is about to enter into force, FERA will work on the 
implementation of its principles at European and national levels wherever it is necessary. At an 
international level, FERA will follow with great attention the bilateral trade negotiations that EC is 
starting with third countries, especially regarding the status of the audiovisual sector. 
 
At a European level, FERA will continue to work with the Member States and the European 
Parliament on the revision of the Television without Frontiers which should be finalized by the end 
of the year and then on the implementation of this new regulation at national level, especially 
regarding the promotion of European works on non linear audiovisual media services. 
 
In parallel, FERA will work with DG Information Society and Media on the preparation of the 
communication on content online to push for its proposals and generally speaking for a guarantee 
of remuneration for authors whenever their works are used and an enhanced respect for authors’ 
rights online. 

 
7. COOPERATION OF FERA WITH EU LOBBIES/ASSOCIATIONS OR OUTSIDE EUROPE 

 
In each of its fields of activities, FERA maintains close cooperation with other professional 
organisations active in Brussels and often participates in common positions in order to strengthen 
its voice and proposals.  
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On copyright issues for example, FERA is working with other rights holders’ organisations in all 
creative sectors. That was the case during the negotiation of the 2001 Information Society 
Directive when a Coalition of rights holders was set up. On the specific question of private 
copying, the “Culture First!” platform of 15 organisations of rights holders was built and is still 
active.  
 
For the revision of the Television without Frontiers Directive, initial common positions were made 
with other organisations active in the creation, production and distribution of programmes in the 
audiovisual sector. Ultimately the specificities of each organisation’s position may lead to 
separate lobbying but some cooperation still remains. 
 
On cultural diversity issues, FERA works closely with the Coalitions for Cultural Diversity which 
associate at national level all interested professional organisations in the field of culture. A 
coordination of the European Coalitions for Cultural Diversity is active in Brussels. 
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