
Fédération Européenne des Réalisateurs de l'Audiovisuel

Federation of European Film Directors

Representing the Rights of European Directors and
Defending the Cultural Significance of Audiovisual Works

Proposal for a Directive on the Audiovisual Media Services
(Revision of the Television without Frontiers Directive)

FERA main comments
July 2006

FERA is a network of over thirty European directors’ organisations lobbying on issues
of major importance in the creation and promotion of audiovisual works. FERA’s
mission is to enhance the recognition of the cultural significance of audiovisual works
and to defend their integrity in 21st century Europe. The director, as the primary
creator in a collaborative artistic process, has the final responsibility for the aesthetic
cohesion and integrity of the work. FERA regards safeguarding the craft, artistry and
the creative rights of the director, moral and economic, as essential to diversity within
audiovisual culture.

As the representative of European Film Directors, FERA welcomes the European
Commission draft proposal of December 13, 2005 that revises the Television Without
Frontiers Directive. In deed, after years of discussion, the review of that Directive was
an urgent need because of the rapid changes in the forms of distribution of works
and the development of new audiovisual medias services, especially online services.

Consequently, FERA would like to communicate to the members of the European
Parliament its main comments:

1. FERA supports the extension of the scope of the Directive to all
Audiovisual Media Services

The main innovation of the EC proposal for a Directive is to extend the scope from
traditional (linear) broadcasting services to new (non linear) audiovisual media
services in order to incorporate them both in one single piece of legislation.

European directors strongly believe that these new forms of broadcasting and
distribution will not only give European audiences access to a broader range of
audiovisual works but is a unique opportunity to further strengthen the production
base and promote the diversity of cultural and artistic audiovisual works created in
Europe.

An integrated Directive is essential to the development of all audiovisual medias
services that would respect and foster European creativity.
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2. All Audiovisual Media Services must encourage the promotion and
circulation of European audiovisual films and programmes

The arguments for the principle of the promotion of EU films and programmes in the
respective Member States are identical to the arguments that shaped the existing
Directive. There is need, in the new distribution/broadcast networks, just as in the
old, to encourage cross-cultural communication by promoting a healthy flow of work
across national borders.

European directors deem it absolutely necessary to reaffirm the general principle of
the promotion of European works by the introduction of article 3f for all European
Audiovisual Media Services. This principle is already implemented by traditional
broadcasting services and must respect article 4 in relation to broadcasting a majority
of European works.

FERA welcomes the new recital 36 proposed by the European Commission which
encourages Member States when implementing article 4 to make provision for
broadcasters to include an adequate share of co-produced European works or of
European works of non domestic origin. This provision aims to help the circulation of
European works on TV.

3. The means to promote European works on non linear services must be
clarified

As article 4 concretely implements the principle of the promotion of European works
by a broadcasting quota, the new legal framework should propose this principle for
non linear services. In the spirit of recital 35 of the EC draft proposal and of the
European Parliament resolution of September 20051, FERA proposes to add to
article 3f concrete measures that should guarantee investment, visibility and
accessibility to European works:

- To maintain adequate levels of investment in audiovisual works
The quality and level of production of European audiovisual works will always be
dependent on the investment by the broadcasters and distributors, be they linear or
non-linear. It would be absurd to allow the new audiovisual media services to profit
from European audiovisual works without participating a fair share of their turnover in
the production of these works. We must ask the question, if they don’t pay, who will?
How will this impact on the level and quality of production?

- To maintain the flow of works across borders
As the broadcasting quota of article 4 is not practicable for non linear services, video
on demand services should reserve a minimum proportion of their catalogues for the
inclusion of European works.

1 European Parliament resolution on the application of articles 4 and 5 of the directive 89/552/EEC (« Television
without Frontiers »), as amended by Directive 97/36/EC fort the period 2001-2002
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- Visibility and accessibility to European works
Visibility and accessibility to European works must be guaranteed through attractive
exposure in the home page and the menus of the VOD services and in electronic
programme guides.

4. Advertising, product placement and product integration

First of all, the directors of FERA demand that the principle of separation between
programme and advertising be respected. More specifically, the current rules that
limit the interruptions for cinematographic works and films made for TV from intervals
of 45 minutes, which protect the integrity of the work and the moral rights of the artist,
should not be altered to intervals of 35 minutes. Even in the context of a claim for
more flexibility on advertising, this is unjustified as it would very much prejudice the
current balance of the Directive and jeopardize the special status of films as creative
works.

It is important to remember that the protection of the artistic integrity of the works is a
fundamental principle in the same way as protection of minors and human dignity.
The Universal Declaration of Human Rights specifies in article 27 that everyone has
the right to the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which he is the author.

Secondly, strict regulation must be provided concerning product placement and in
particular product integration to prevent undue interference with the creative process.

FERA accepts the possible use of product placement, without undue prominence and
in return of payment, as long as it doesn’t influence the freedom of the film makers
and respects the creative integrity of works. FERA believes that the director, as the
primary creator of the work, should be given support through regulation to make this
judgement.

There is need for specific regulation to insure that product integration is not permitted
where the product appears to be endorsed by the filmmakers or the actors or in any
way interferes with the storyline.

5. Criteria for territorial jurisdiction, fair competition and the fight against
delocalisation

Article 2 of the draft directive must be reviewed in order to better define the territorial
jurisdiction over an audiovisual media service through adequate criteria that take into
account the origin of the resources of the service alongside the existing criteria.

Furthermore, the means to fight against delocalisation should be strengthened
beyond that currently proposed by the EC in its draft proposal.
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6. Implementation and independent monitoring

Last but not least, adequate monitoring on the implementation of all abovementioned
objectives and provisions, especially article 3f on non linear services, should be
included in the new directive.

This should provide for a bi-annual review of the development of the services and the
status of European works, based on the information provided by Member States and
an approved independent study.

For more information, please contact:
Cécile Despringre, CEO of FERA
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